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CORPORATION COURT OF DANVILLE, Va. 
Jokes' Adm'e v. Irvin et als. 

August Term, 1898. 

1. Donatio Causa. Mortis. Delivery is essential to a valid donatio causa mortis, 

and a letter addressed to A and B directing them to send C certain specified 
articles, although written in contemplation of death, which immediately fol- 
lows, cannot be sustained as a valid gift causa mortis, when there was no de- 
livery, either actual or constructive, of the articles themselves, to A or B or C. 

2. Will — Letter Held to be Testamentary. A will is a disposition of real 

or personal property to take effect after the death of the testator. It is not 
necessary that it should have a testamentary form or that the testator should 
know he had performed a testamentary act. If the paper contains a disposi- 
tion of the property to take effect after the death of the testator, though it 
was not intended to be a will, but an instrument of a different sort, if it can- 
not operate in the character in which it was intended, it may operate as a 
testamentary act. A letter to A and B, written in contemplation of death, 
directing them to send C a trunk and all its contents, held to be a will to C 
of the trunk and all the contents, including a bond for th payment of money. 
And this, though the letter contained the injunction, "let no one see this." 

R. T. Jones, decedent, in contemplation of death, wrote the letter 
mentioned in the opinion and placed it in an envelope between the 
glass and frame of his mirror, where it was found by one of the per- 
sons to whom the envelope was directed, when said Jones was in a 
dying condition. In the trunk directed to be sent to Emma K. Jones 
was a bond for $800 of W. T. Keeling, payable to decedent. The 
other trunk directed to be sent to Sallie Morgan contained nothing of 
value. This suit was to determine whether Emma K. Jones was en- 
titled under the letter to the proceeds of the bond, or whether herself 
and Sallie Morgan, the only next of kin, should share in the same 
equally under the statute of distributions. Other facts stated in the 
opinion. 

JV. S. Mastie, for Mrs. Jones. 

The letter is testamentary. — 2 Jarman on Wills (5th Am. Ed. by Ran- 
dolph & Talcott), p. 353; Richmond v. Van Hook, 3 Ired. Eq. 581. As to 
gifts causa mortis. — Ward v. Turner, 9 English Ruling Cas. — , and JDuffield 

V. Elwcs, lb. , and notes ; Thomas v. LewLi, 89 Va. 1 ; Ellis v. Secor, 31 

Mich. 185 (18 Am. Rep. 178); Yancey v. Field, 85 Va, 756; 8 Am. & Eng. 
Enc. Law, 1350-51. 

Oreen & Miller, for Sallie Morgan. 

The gift was not causa mortis. — Wadd v. Hazelton, 21 L. R. A. 693, and 
note. The paper was not testamentary. — 1 Jarman on Wills, 33-34^ n. 7. 
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N. T. Green, for the administrator. 

The gift was not causa mortis. — Miller v. Jeffries, 4 Gratt. 472; Ewing v. 
Ewing, 2 Leigh, 337 ; Yancey v. Field, 85 Va. 756 ; Spooner v. Hilbish, 92 
Va. 334 ; Thomas v. Lewis, 89 Va. 1 ; Elam v. Keen, 4 Leigh, 333 ; Lewis v. 

Mason, 84 Va. 731 ; Wadd v. Hazelton, 137 N. Y. (21 L. E. A. 693, 

and note). The letter was testamentary. — 3 Minor's Inst. 605; McBride 
v. McBride, 26 Gratt. 481 ; Morrell v. Dickey, 1 Johns. Ch. 153 ; Be Ehren- 
berg's Succession, 99 Am. Dec. 729; Bichardson v. Hardee (Cal.), 15 L. E. 
A. 635. 

Aikex, Judge: 

The parties to this suit are the surviving next of kin, all in the 
same degree, of Robert T. Jones, a very worthy man, who died in 
Danville several years ago, the exact time of which does not appear 
in the record. He was a bachelor and had lived many years in this 
city. He had no relatives here and at the time of his death was 
boarding in the family of Mr. Jno. C. Neal, and lodging alone in a 
small rented room some distance from his boarding house. Contrary 
to his habit he did not appear at his supper and breakfast a day or 
two before his death, and Mr. Neal going to his room to learn the 
cause, found him lying on his bed, in a dying condition, and from in- 
dications in the room and symptoms of his person, it was evident he 
had taken poison. He lived about a day after he was thus discovered. 
On the mirror in his room, between the glass and the frame, in a con- 
spicuous place was found folded and addressed the following letter, 
wholly in his own handwriting; upon the proper construction of which 
depends the rights of the parties to this litigation: 

"Col. J. M. & J. C. Neal. 

" I want you to take charge of me & see that I am decently put away, and I 
want yon to send to Emma K. Jones, the trunk that has a cloth cover on it, 
just as you find it and all the contents, the other large one that has no cover on it, 
send to Sally Morgan, Granite Falls, just as you find it and also all the furniture 
in my room except the wardrobe & stove, which I want sold and pay the rent I 
owe Mr. Jopling. You will see that W. T. Keeling pays J. C. Enright thirty 
dollars $30.00, which I owe him and also pay Mrs. Neal the board I owe her. 
Write to Sallie Morgan Saw Mill P. O. N. C. Please carry out the above instruc- 
tions and you will very much oblige your true friend. Let no one see this. 

"E. T. Jones." 

All of the goods mentioned in the letter were in the room of the de- 
ceased. In fact, his entire estate was in that room. The two trunks 
were tagged and addressed in the handwriting of the deceased to the 
two ladies, his nieces, mentioned by name in the letter. 

After the death of Mr. Jones the two trunks and their contents were 
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forwarded by the Neals to the two persons to whom they were tagged, 
in accordance with the wishes of the deceased expressed in the letter. 

There is no direct proof of the fact, but the allegations of the bill 
filed by the administrator, the correspondence between him and Emma 
K. Jones and the answer filed by the latter make it appear to the sat- 
isfaction of the court that in the trunk tagged by the deceased to Mrs. 
Jones, and sent her under the instructions given in the letter, was 
found the bond of W. T. Keeling for about $800, payable to the de- 
ceased, and from that bond came the money now the subject of this 
suit. 

And now Mrs. Jones, by her answer, claims that the bond and all 
the proceeds thereof are her absolute property, and none of the other 
kin of R. T. Jones have any interest therein. She says the bond was 
in the trunk delivered to her under the direction, of the deceased, and, 
by virtue of the letter addressed to the Neals and instructing them to 
send her the trunk and all of its contents, she became the sole owner 
of the bond. 

Her contention is, first, that the letter quoted made her the donee 
causa mortis of the bond; but if her title cannot be sustained under 
the rules of that doctrine, she claims it can be by construing the letter 
as the last will of R. T. Jones, which she insists is its proper construc- 
tion, and makes the bond hers by the will. 

As to the first point of contention there is plainly lacking what is 
indispensable to the completion of a gift causa mortis, viz. delivery. 
Neither the trunk, or its contents, or the writing claimed to be evidence 
of the gift, were delivered to Mrs. Jones by the deceased or to any one as 
agent for her. The Neals were not her agents, nor were the letter or 
the trunks delivered to the Neals. Indeed, it was the intention and 
expectation of the deceased that the Neals should not see either until 
after his death. The doctrine of gifts of personalty has been lumin- 
ously considered in this State in late years. It is unnecessary to cite 
the different cases, but that of Spooner v. Hilbish, 92 Va. 333, is one of 
the latest. A most admirable statement of the doctrine applicable to 
both gifts inter vivos and causa mortis, by Professor Graves, prepared 
when he was one of the editors of the Law Register, can be found 
in the first volume of that magazine, page 857. This learned and 
elaborate summary, in which the Virginia and many other cases are 
cited, shows that the delivery of the subject, actual or constructive, is 
essential to sustain a gift of any character of personal estate. 

The second contention of Mrs. Emma Jones is not settled so well 
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by authority at hand as the first; and therefore principle mainly will 
have to be relied on. 

A will, which under the statute is any testamentary disposition, is 
defined by Chancellor Kent to be a disposition of real and personal 
property to take effect after the death of the testator. 

The authorities hold that it is not necessary to its validity that it 
should have a testamentary form, or that the decedent should know 
that he had performed a testamentary act, or that he should intend to 
perform such act. But it is necessary that the instrument, whatever 
it may be, should have been designed to operate as a disposition of 
the testator's property, after his death. A deed poll or an indenture, 
a bond, a letter, promissory note, and the like, have been held valid 
as a will. If the paper contains a disposition of the property to take 
effect after the death of the testator, though it was not intended to be 
a will, but an instrument of a different sort, if it cannot operate in 
the character in which it was intended, it may operate as a testa- 
mentary act. 

By these definitions, und«r the light of the facts and circumstances, 
it seems to me that the letter addressed to the Neals by the deceased 
should be construed as his will or testament. I believe that but one 
reasonable conclusion can be drawn from the facts proved. The de- 
ceased had resolved to die, and with that end in view had decided in 
his own mind what should be done with his earthly goods, and, after 
making his decision, had put it in writing, addressed it to his friends, 
placed it where they would certainly find it, and laid down on his bed 
for the end to come. He knew that his body would be in the room 
after his death, that all of his goods would also be there, and he wrote 
the letter to instruct his friends what disposition should be made of 
both after his death. The instrument, though informal, has all the 
essentials of a testament. It provides for his burial, it directs the 
payment of his debts, it designates what should be sold and who 
should take what was not to be sold, and how and when it was to be 
delivered. In short, the deceased had so prepared the situation that 
his friends would know at once when they read his letter what his will 
was 1 for the final disposition of everything they found around him. I 
think the letter was certainly written with the intention to dispose of 
his property, and that it is sufficiently and so clearly expressed as to 
enable tht court to see his intention. 

It was argued for the contesting kin that there are no words in the 
letter importing a gift, and that the fair construction is that the de- 
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ceased intended no more than the possession of the trunks until a 
representative of his estate should qualify. This argument is based 
upon the use by the deceased of the words "send to Emma K. Jones," 
the idea being that "send " does not import "give." 

It is true that the intent of a testator must be gathered from the 
language used, but it is also true that we must not rely on what the 
words signify in the abstract and according to the rules of correct 
speech, but what they mean in the will, as used by the testator. And 
as the intent must be taken from the words used, the facts and cir- 
cumstances should be considered in arriving at the sense in which the 
words were meant. If a man was parcelling out his personal effects 
under such circumstances as showed he was making a final disposition 
of them, for instance, if he should say, "I am going to die; send 
my watch to my son in North Carolina; the books of my library to 
my son in Richmond; that trunk and all of its contents to my niece 
in South Carolina," without any words of trust or condition, the law 
would presume he intended the persons named to be the owners of the 
things sent them. 

It was also argued that the deceased did not intend to give the bond 
to Mrs. Jones because he* charged it with the payment of his debts. 
The bond is not mentioned in the letter, but he asks his friends to see 
that Keeling paid thirty dollars to Enright and a board bill to Mrs. 
Neal, and, as Keeling owed the bond, it should be inferred that when 
Keeling paid these amounts he could demand credit for them when 
he paid the bond. I do not think this provision for the payment of his 
debts from the proceeds of the bond can mean that he did not intend 
to will the bond, but the effect is that Mrs. Jones would take the bond 
subject to the credits due by the payments made. 

It is strange that the deceased should have added at the end of his 
letter the words " let no one see this. ' ' He might not have known, how- 
ever, that he was writing a testamentary paper, or he might not have 
known that it would have to be admitted to probate. But if he had 
been fully aware of both of these facts and had still written an instru- 
ment which was a will, it would be contrary to the policy of the law 
to allow the will to fail because the testator requested that it should 
not be published. 

My opinion is, that the letter is the will of R. T. Jones, deceased, 
and by it Emma K. Jones is the owner of the bond found in the trunk, 
described in the will. 



